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FOREWORD 



This work is intended 1 to cover a field, and in a manner, not 
covered by any other book. 

The general principles and sources of title to real property 
and the relative rights of individuals and corporations therein 
have been considered and practically applied. 

The fundamental principles of title and rules of property 
constituting the foundation upon which the law of real property 
is built, as found in the opinions of the courts, have been analyzed 
and discussed.* 

The fact has not been overlooked that a decision may be con- 
trary to principle and' likely to be overruled even by the same 
court, unless it has been so frequently followed as to become a 
rule of property. 

Particular attention has been given to the law and practice 
governing the acquisition of title from and by the State and the 
procedure relative to securing compensation from the State. This 
has become necessary for the following reasons: 

1. The State of New York, since its organization in 1777, 
has been and is still granting lands not granted by colonial 
patents, the title to which was acquired by the People. 

2. In more recent years the State has reacquired title to 
thousands of parcels of land in connection with the great 

* A case in point is Towle v. Remsen (70 N. Y. 303). Here may be found: 

(a) Application of the doctrine of res ad judicata (p. 307) and of stare 
decisis (p. 308). 

(b) Distinction between conditions precedent and subsequent, as well as 
rules pertaining thereto (p. 309). 

(c) Definitions and illustrations of conditional limitations (p. 312). 

(d) Conclusion that a pre-emptive right is an equitable claim to acquire 
title, not enforcible (p. 316). 

(e) What constitutes adverse possession (p. 316). 

(f) Grants void for champerty (p. 318). 

(g) Distinction between conveyances and mortgages (p. 318). 
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public projects wbicb it has undertaken and 1 is now carrying 
on, in particular, the construction of the Barge Canals and 
terminals. The State has also reacquired title to many par- 
cels of land as a result of tax sales, escheat and foreclosure 
of mortgages. The State is now reacquiring title, by appro- 
priation or purchase, to thousands of acres of land in at 
least twelve different counties for State Park purposes. 

3. Some of the land so acquired is again being granted 
or conveyed 1 to individuals and corporations. 

4. Under recent legislation the State is reasserting title 
to a large number of parcels' of land under navigable waters, 
in particular, in the Greater City of New York. 

5. In addition, the State has developed waterways' and 
impounded waters for storage and navigation purposes and 
the question of resultant water rights- is becoming of increas- 
ing importance. 

6. The rights of public service corporations- upon State 
owned lands, as well as the varying kinds of rights, demands 
greater attention as the activities of the State increase. 

Special consideration has been given to lands under navigable 
waters, unoccupied lands-, canal lands, waters, tax titles, searching 
and examination of titles and procedure in the Court of Claims. 

“ Principles and Sources of Title to Real Property ” is the 
result of an experience of several 1 years as Deputy in charge of 
the Title Bureau in the office of the Attorney General of the 
State of New York. However, any expression of opinion is not 
to be considered as official but as the personal views of the author. 
It is submitted with the hope that it will he found to be of use 
and value to all municipal and public service 1 corporations and 
to all lawyers having title or real property questions — not only 
as between the State and the individual but as between individuals. 

Albany, N. Y., October 1, 1921. 



ANSON GETMAN. 
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AUTHORS NOTE 



In the year 1877, the “Cod© of Procedure ” was superseded 
by the “ Code of Civil Procedure/’ commonly referred to as the 
“ Code.” Now, after nearly half a century and on this first day 
of October, 1921, the latter has been superseded and sections 
thereof have been distributed and may be found largely in the 
following : 

Civil Practice Act. 

Surrogate Court Act. 

Court of Claims Act. 

Real Property Law. 

Public Lands Law. 

Condemnation Law. 

Rules of Civil Practice. 

These “ Code ” sections have been referred to, considered and 
construed by the Courts and every lawyer reading these decisions 
will be obliged 1 to refer to the “ Code ” as in the past, and to 
ascertain where such sections may now be found and in what 
respect they have been modified, changed 1 or amended. For that 
reason, the original “ Code ” sections have been used 1 and the 
following “ Distribution Table ” has been prepared. 
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TABLE SHOWING HOW SECTIONS OF THE CODE OF CIVIL 
PROCEDURE, CITED HEREIN, HAVE BEEN DISTRIBUTED, 

AND WHERE SAME MAY NOW BE FOUND. 

Section of 

Code of Civil Page where Where same may Section 

Procedure. cited herein. now be found. Number. 


263-284 


216, 358 


Court of Claims Act. 


2-35 


264 


412 


Court of Claims Act. 


12, 15, 23, 26 


265 


360, 361 


Court of Claims Act. 


14 


268-a 


34, 383, 411, 
420, 470 


Court of Claims Act. 


28 


268-h 


34, 444, 470, 
471 


Court of Claims Act. 


28-a 


269 


412, 468, 469, 
470 


Court of Claims Act. 


25 


270 


382, 476 


Court of Claims Act. 


16, 17, 27 


281 


34, 365, 383, 
411, 413, 470 


Court of Claims Act. 


20 


281-a 


34, 365, 383, 
384, 411, 413, 
470, 471 


Court of Claims Act. 


21 


282 


358 


Court of Claims Act. 


3 


284 


364, 382, 418 


Court of Claims Act. 


18, 19, 24 


362 


19, 21 


Civil Practice Act. 


31 


365 


572 


Civil Practice Act. 


34 


367 


572 


Civil Practice Act. 


36 


368-372 


429 


Civil Practice Act. 


35, 37, 38, 
39, 40 . 


380-381 


449 


Civil Practice Act. 


47, 48, 49, 
50, 51 


388 


571, 572, 574 


Civil Practice Act. 


53 


435 


215 


Civil Practice Act. 


230 


438 


215 


Civil Practice Act. 


233 


472 


361, 362 


Civil Practice Act. 


202, 204 


474 


361, 362 


Rule 41 




475 


362 


Rule 41 




841-c 


171 


Civil Practice Act. 


379 


933 


203 


Civil Practice Act. 


382 


937 


194, 203 


Civil Practice Act. 


386 


960 


209, 210, 211, 
572 


Civil Practice Act. 


335 


1279 


381 


Civil Practice Act. 


546 


1496 


572 


Civil Practice Act. 


990 


1502 


581 


Civil Practice Act. 


996 
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Section of 
Code of Civil 
Procedure. 


Page where 
cited herein. 


Where same may 
now be found. 


Section 

Number. 


1553 


417 


Civil Practice Act. 


1029 


1569 


417 


Civil Practice Act. 


1051, 1052 


1596 


457 


Peal' Property Law. 


460 


1604 


100 


Real Property Law. 


468 


1638 


210, 572, 579 


Real Property Law. 


500 


1639 


572, 578, 579 


Real Property Law. 


501 


1641 


580 


Real Property Law. 


503 


1679 


423 


Civil Practice Act. 


987 


1957 


303 


Public Lands Law. 


138 


1977-81 


234 


Public Lands Law. 


139-c-139-g 


1982 


234 


Civil Practice Act. 


1183 


2468 


372 


Civil Practice Act. 


809 


2597 


368 


Surrogate Court Act. 


127 


2697 


368 


Surrogate Court Act. 


227 


2702 


447 


Surrogate Court Act. 


233 


2765 


180 


Surrogate Court Act. 


311 


2801-a 


367 


Repealed by Chap. 
443, Laws 1914. 




3256 


199 


Civil Practice Act. 


385, 1480 


3358 


98, 377 


Condemnation Law. 
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PART ONE. 

Original and Present Holdings — Generally. 

Chap. I. When State Government was Organized. 

II. Forfeiture. 

III. Legislative Grants. 

IV. Commissioners of the Land Office. 

V. Present Holdings. 

VI. State Law. 

VII. Public Records. 



CHAPTER I. 

When State Government Was Organized. 

Decisions of General Importance. 

A. Lands in Western New York. 

B. Hudson, Mohawk and Other Rivers. 

Organization of State Government. 

The origin of the State Government of the State of New York 
was the 20th day of April, 1777. 1 This was twelve years before 
the Constitution of the United States went into operation on the 
first Wednesday of March, 1789. 



1. Jackson v. White, 20 Johns. 313. 
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The People of this State, in their right of sovereignty, are 
deemed to possess the original and ultimate property in and to 
all lands within the jurisdiction of the State. 2 

No purchase or contract for the sale of lands in this State, made 
with the Indians since the 14th day of October, 1775, shall he 
valid unless made under the authority and with the consent of 
the Legislature. 3 

All grants of land within this State made by the King of Great 
Britain, or persons acting under his authority, after the 14th day 
of October, 1775, shall be null and void; grants of land within the 
State made by the authority of the said King, or his predecessors, 
before that day are generally valid. 4 

Section 4 of the Public Lands Law provides that the title to 
all lands which belonged to the crown of Great Britain on the 9th 
day of July, 1776, vested in the People of this State on that day. 

It is not the purpose of this work to specify the tracts and par- 
cels of land to which the People of this State, on the 9th day of 
July, 1776, acquired title. It is sufficient to assert that many 
large tracts of land in all parts of the State had not then been 
granted, and that the People of this State acquired title thereto. 
A big part of the State had not been granted under colonial pat- 
ents. Conflicting claims were made to the western part of the 
State now located in about twelve counties. 

The question has frequently arisen as to whether the People of 
the State of New York took title to a particular tract or parcel 
of land or whether same had been previously granted. This is 
especially true as to lands under navigable waters. The descrip- 
tions in early patents are often difficult to interpret and it is not 
always possible to determine with certainty that it was intended 
to exclude or include lands under water. The title in the People 
of the State here mentioned is the sovereign title as distinguished 
from the governmental control through the Legislature, for the 
use of the public. 

2. Art. I, § 10, State Constitution. 

3. Art. I, § 15, State Constitution. 

4. Art. X, § 17, State Constitution. 
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Decisions of General Importance. 

A. Lands in Western New York. 

An opinion which reviewed many of the holdings of the courts 
to the year 1883 was written in that year by Chief Judge Ruger, 
of the Court of Appeals, in Smith v. City of Rochester, 92 N. Y. 
463. It appears that at some time prior to 1786 a dispute arose 
between the States of Massachusetts and New York as to the own- 
ership of a large tract of land in the western part of the State of 
New York in which Hemlock Lake is located. The differences 
were finally adjusted by a treaty by which the State of New York 
ceded to the Commonwealth of Massachusetts the title to the lands 
involved, but excepted certain specified governmental and also 
sovereign rights. Thereafter, the Commonwealth granted these 
lands to individuals. The respective rights of the grantees from 
the Commonwealth of Massachusetts and the State of New York 
were considered by Judge Ruger, after an exhaustive presentation 
of the conflicting contentions. The opinion is especially enlight- 
ening and discusses the dual rights or interests of the State — one 
governmental ; the other proprietary. It was decided that certain 
lands arc held, controlled and regulated by the State government as 
a mere trustee for the use of the public, such as public highways 
and navigable rivers; that as to other lands the domain of the 
State is the same and the State has the same absolute property 
right as an individual. Although an individual may own the soil 
beneath the water, the State government has the right to regulate 
and control the waters of the navigable lakes or streams for the 
benefit of the public, regardless of this individual ownership of the 
soil beneath the water. 

The question as to the relative rights of the States of Massachu- 
setts and New York as affecting the claims of individuals to lands 
in the western part of the State, has been and still is a live one, 
especially with respect to lands under navigable waters. It 
recently arose in Monroe County when the City of Rochester sought 
to take lands formerly under the waters of Lake Ontario for city 
park purposes. It was contended by the city that Massachusetts 




4 



ORIGINAL AND PRESENT HOLDINGS 



owned these lands. On the contrary it was claimed that title 
never passed to Massachusetts. The following decisions hear upon 
the respective contentions : 

Massachusetts granted some of these lands to Phelps and Gor- 
ham. In the early case of Starr v. Child (5 Denio, 599, 615), the 
statement was made in a dissenting opinion that under this grant, 
Phelps and Gorham took title to the bed of the Genesee River. 

The ownership of so much of the bed of Seneca Lake as is within 
the area granted by the State of New York to the State of Massa- 
chusetts, was involved in City of Geneva v. Henson (121 A. D. 
893, reversed 195 N. Y. 447). 

The referee found that under the treaty between New York 
and Massachusetts, New York conveyed to Massachusetts lands 
under Seneca Lake from the western shore of the lake eastwardly 
to the so-called pre-emption line. 

The Appellate Division affirmed ; the Court of Appeals reversed 
and remitted the matter to the Supreme Court for further pro- 
ceedings, stating it did not feel compelled or even permitted to 
consider the question. 

The case is reported again in 140 A. D. 49 ; 124 N. Y. Supp. 
588. To quote from the opinion: 

“ It is the claim of the appellant that the waters of Seneca 
lake, west of the boundary line referred to, passed by indefeas- 
ible title to the State of Massachusetts. As already indi- 
cated, Seneca lake was a navigable body of water and it has 
been used from the time of this treaty and before until the 
present time by such boats, ships and craft as have plied the 
waters of the larger fresh water lakes in this State and the 
nation. We, therefore, start with the established fact that 
the lake has always been actually navigable, and in the con- 
struction of this grant to the State of Massachusetts it is 
important to keep this fact in mind. In a navigable body 
of water it is very difficult to distinguish the sovereignty or 
governmental control of the State from ownership in the land 
covered by the water. The manifest idea which always 
occurs in the consideration of a navigable body of water is 
that its primary purpose and its great value pertain to it 
because of its navigability. It is hardly credible, therefore, 
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that the State will part title with the bed of a navigable body 
of water where it retains sovereignty over it, unless the 
language most explicitly indicates that such was the purpose. 

“Again, the sovereign grantor in conveying a body of water 
of this character would hardly be expected to retain the fee 
of the land under the water when it parts with its sovereignty 
and control over the waters which compose the lake. Con- 
sequently it has become a principle in construing a grant of 
this kind that before it will be made effective to transfer the 
title by one State to another of a body of water which is 
indisputably navigable it requires express language in the 
grant to make it effective. * * * 

“ It will be noted that the easterly boundary of the territory 
ceded and conveyed to the State of Massachusetts extended far 
into the waters of Lake Ontario, and the northerly line was in 
this lake. 

“Again, it does not seem possible that the State of New 
York, still retaining its sovereignty over this great lake, would 
absolutely convey to the State of Massachusetts the land upon 
which the waters of the lake rest. It was a general principle 
of the common law that the State owned the bed of all waters 
actually navigable which are within its boundaries, unless 
expressly conveyed. * * * 

“ In construing the effect of a grant of this kind it is impor- 
tant to note the authority exercised by the contracting sovereign 
power over its navigable waters. The colony of Massachu- 
setts early in its history * * * asserted its sovereign- 
power and title over all rivers within its domains so far as 
the sea ebbs and flows, and that was the test of navigability 
in that colony as applied to running water. And the title 
to all beds of lakes and ponds with an area of more than ten 
acres was also vested .in the State, and this early statute has 
been inflexibly adhered to by the courts of that Common- 
wealth.” 

Reference is also made to the many acts passed by the Legisla- 
ture relative to the lands in question and to the use of the lands 
by the State for canal purposes. It was pointed out that for 
nearly a century the State of New York has constantly assumed 
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acts of ownership ; that there has been no claim of title by the 
successors of the Massachusetts ownership. 

Another appeal was taken to the Court of Appeals (202 N. Y. 
545), which affirmed the Appellate Division, but stated: 

“ We do not deem it necessary to now construe the treaty 
of Hartford and determine the question as to whether or not 
the lands under the waters of Seneca lake passed to the State 
of Massachusetts.” 

The ownership of the bed of Lake Ontario was also involved 
in People ex rel . Burnham v. Jones (112 N. Y. 597). 

B. Hudson, Mohawk and Other Rivers. 

The early decisions which have been reviewed by the courts in 
recent years, held that the Hudson and Mohawk Rivers were pub- 
lie navigable streams; that title to the bed thereof had not been 
granted and was in the People of the State. Without a detailed 
discussion of the earliest decisions, reference is made to an elab- 
orate and scholarly consideration of the subject reported in 33 
New York, at page 461, People v. Canal Appraisers. The issues 
before the court involved land and water rights near the present 
city of Little Falls, Herkimer County, but the opinion was far 
reaching in its effect. Here may be found a review not only of 
the decisions of the courts of this State to the year 1865, but of 
many other States. Reference is made to the Genesee, Saranac, 
Solomon, Susquehanna, Delaware and other rivers and streams 
and to decisions affecting the title thereto. 

When the course of the Mohawk River within the city of Utica 
was changed prior to 1907, land formerly under the waters thereof 
was made dry and became useful and valuable. An individual 
claimed title thereto under a patent granted by King George the 
Second in 1734. This resulted in an action to which the State 
was not a party, but the opinion of the Court of Appeals 5 is of 
importance as construing the grant in question and determining 
the title which passed thereby. It was held that title to the bed 
of the Mohawk River at that point passed under the patent con- 



5. Williams v. City of Utica, 217 N. Y. 162. 
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strued, and vested in the patentee subject to public rights and uses, 
such as the right of the public to navigate the river. The land 
covered by the waters of the river was included in the description 
in the patent. 

Prior to the decision in the Williams case, it had frequently 
been held by the courts that the title to the bed of the Mohawk 
River generally remained in the People. These conclusion's were 
the result of two theories. One theory was that the Dutch Govern- 
ment in making grants excepted title to the bed of the Mohawk 
River and' that title to the bed of the Mohawk River passed to Great 
Britain and later to the State of New York. The other theory 
followed the rule of the English common law; under it where a 
river was actually navigable it was subservient to the use of the 
public; a conveyance bounded by such navigable river would not 
include any part of the river or the lands under the same, as dis- 
tinguished from the rule applicable to non-navigable streams. 

The court in the Williams case followed neither of these theories 
and held that the sovereign might convey the title to the bed of a 
navigable stream, subject to public rights and uses. In doing this 
the court construed the wording of the description contained in the 
patent involved. It held that the description covered a large tract 
of land and all of the land within the boundaries thereof; that 
incidentally this land was crossed by the Mohawk River; that there 
was no intention to exclude the lands under the river and convey 
only the lands lying on either side thereof. 

In Haselo against the State of New York, 6 the patent under 
consideration was made in 1684. The State contended that the 
description did not include certain lands near the city of Schenec- 
tady, including the bed of the Mohawk River and the islands therein 
for a distance of several miles. The court construed the patent 
as including the Mohawk River and that the State of New York 
had no title to the lands thereunder within the limits of the 
description contained in the patent. This decision is of impor- 
tance as bearing on the ownership of many islands near the city of 
Schenectady. 

In Danes against the State of New York, 7 the court construed 

6. 1ST A. D. 804 ; 175 N. Y. Supp. S50. 

7. 219 N. Y. 6-7. 
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a grant or patent from Queen Ann in 1708. Title to certain lands 
under the bed of the Mohawk River, near the city of Schenectady 
was involved. These lands are not far distant from those affected 
by the decision in the Haselo case. The lands involved in the 
Williams and Haselo cases were located on both sides of the 
Mohawk River. The lands involved in the Danes case were located 
on one side of the Mohawk River and the particular question before 
the court was whether the title of the claimant, the upland owner, 
extended to the center of the Mohawk River. The court held that 
it did not; that the claimant did not own the bed of the Mohawk 
River in front of his adjacent upland; that title was in the State 
of New York. 

West Virginia Pulp and Paper Co. v. Duncan W. Peck, Super- 
intendent of Public Works of the State of New York, 8 construed 
patents containing descriptions in many respects similar to that 
referred to in the Haselo case. The descriptions found in grants 
made in 1684, 1698 and 1708 are held to exclude the bed of the 
Hudson River at Mechanicville, Saratoga County. Reference is 
made to an earlier opinion in the same action, 9 in which appears 
the statement that no case has been found which determines that 
the title to the bed of the Hudson River north of its' junction with 
the Mohawk River, is in the riparian owners. Title is held to be 
in the State. The Appellate Division, Third Department, affirmed 
unanimously. 10 

The title to the land 1 under a portion of Wood Creek in Wash- 
ington County was involved in Champlain Stone & Sand Co. v. 
State, 11 and it was held that Wood Creek is a public highway; that 
in and by the “Artillery Patent ” of 1764 the fee to the bed of 
Wood Creek was excepted and thereafter vested in the State of 
New York. The title to* the bed of Wood Creek as it crossed 1 lands 
embraced in another patent granted in 1765 was before the court 
in Johnson v. State. 12 It was held that upon the formation of our 
State government, title vested in the State and that the stream was 



8. 104 Misc. 172; 171 N. Y. Supp. 1065; af. 189 A. D. 286; 178 N. Y. 
Supp. 663. 

9. 82 Misc. 72 ; 143. N. Y. (Supp. 720. 

10 . 189 A. D. 286; 178 N. Y. Supp. 663. 

11 . 142 A. D. 94 ; 127 N. Y. iSupp. 131 ; af . 205 N. Y. 539. 

12. 151 A. D. 361; 135 N. Y. Supp. 496. 
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a common highway for the benefit of the public. The title to the 
bed of this creek was again considered in Whitehall Oo. v. Atlantic 
Co., 18 and the same conclusion reached. 

Erom the foregoing decisions and the authorities therein cited, 
some conclusions may be reached as follows : 

1. That if a Colonial patent by its terms specifically 
described and included lands under the Mohawk or Hudson 
Rivers, title to same passed to the patentee. 

2. That if the language of the patent is indefinite and 
uncertain and may include or exclude these rivers, a decision 
hy the courts may be necessary for the purpose of construing 
same. 

3. That even though the title passed to an individual un- 
der a Colonial patent and even though the State has no title to 
lands under the Mohawk or Hudson Rivers at a particular 
point, the State has a governmental function as trustee for 
the public, and may improve navigation, and the public may 
navigate these rivers. 

4. That a Colonial patent of lands on one side of the 
Mohawk or Hudson Rivers will not carry title to the center 
thereof unless specifically included. This is the converse of 
the rule as applied to other rivers as well as lakes. 

5. That even though the adjacent upland owner on one 
side of one of these rivers may not own the lands beneath same, 
title to such lands is not of necessity in the State of New 
York, but might have passed under some other Colonial grant, 
specifically including same. 

6. “Title to land under a navigable river is not the same 
as the title to the shore land. In a navigable stream the pub- 
lic right is paramount, and the owner of the soil under the 
bed of such a stream can only use and enjoy it in so far as 
is consistent with the public right, which must be free and 
unobstructed. The title to the upland is absolute and para- 
mount, while the title to the lands over which the navigable 
water flows is subordinate to the public right of navigation. 



13. 160 A. D. 20'8; 145 N. Y. Supp. 567; af. 221 N. Y. 42. 
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“The rights of the * * * owner of the fee of land 

on either side of the river or in its bed, were subject to the 
paramount right of navigation over the waters of the river.” 14 

The question of the relative rights of the individual and the 
State is becoming of greater importance and is arising more fre- 
quently as this character of land and the water powers incident 
thereto become more valuable. 



14. Matter of Pub. £>erv. Com., 2'24 N. Y. 211. 
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CHAPTER II. 

Forfeiture. 

The first session of the Senate and Assembly of the State of 
New York began on the 10th day of September, 1777, and con- 
tinued to the last day of June, 1778. 

On the 22nd day of October, 1779, an act was passed for the 
forfeiture and sale of the estates of persons who had adhered to 
the enemies of this State. Under this act, 1 the People of this 
State became vested with the title to many tracts of land previously 
granted. Commissioners of Forfeitures were created with author- 
ity to sell and dispose of all real estate forfeited to the People of 
this State, at public vendue, to the highest bidder. 2 



1. Chap. 25, Laws of 1779. 

2. Johnson v. State, 151 A. D. 361; 135 N. Y. Supp. 496. 

Whitehall Co. v. Atlantic Co., 160 A. D. 208; 145 N. Y. Supp. 567; af. 221 
N. Y. 42. 
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CHAPTER III. 

Legislative Grants. 

As to all land to which the People of the State of New York took 
title, the source of the title of the individual is a grant from the 
Legislature or a commission or officer, authorized by the Legisla- 
ture to make a grant. 

In the first instance all of the people of the State owned all of 
the ungranted lands in common and could enjoy same in common, 
hut the people soon created a governmental body — a Legisla- 
ture — and empowered it to parcel out to individuals, tracts of 
land for a consideration or on condition that the patentees do cer- 
tain specified things for the common good of all the people. 

Prior to 1784 the Legislature granted lands directly. As an 
illustration, a grant of 2,000 acres to an individual was provided 
for by Chapter 26 of the Laws of 1783. 
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CHAPTER IV. 

Commissioners of the Land Office.* 

On May 10, 1784, the Legislature passed Chapter 60 of the Laws 
of that year. By it, commissioners were created and appointed 
to lay out and grant unappropriated lands within the State. 

The commissioners were authorized to prepare maps, and to 
subdivide the unappropriated lands into townships of six miles 
square, each township to contain not more than 23,040 acres. 

This act was repealed by Chapter 67 of the Laws of 1786, which 
provided a more specific method of procedure “ for the speedy 
sale of the unappropriated lands within this State and for other 
purposes therein mentioned.” 

The importance of these early acts at this time must be taken 
into consideration in determining the ownership of lands granted 
pursuant thereto, in the event that such lands are not actually and 
adversely occupied. The courts have frequently held that in order 
to determine ownership to so-called wild, vacant or forest lands, 
there must be a continuous chain of title from the original patentee 
to the person presently claiming title. A deed from a person not 
in possession, or not shown to be the owner, establishes no title. 
The possession must be actual and there must be more than an 
occasional entry. 1 

Chapter 50 of the Laws of 1909, being Chapter 46 of the Con- 
solidated Laws, is now known as the “ Public Lands Law.” It 
provides for Commissioners of the Land Office and the powers and 
duties of such commissioners. The Commissioners of the Land 
Office are but the agents of the Legislature, having only the powers 
conferred by the Legislature. 



* See also B. C. & G. Anno. Con. Laws, 2d Ed,, Vol. 6, p. 6750. 
1. Miller v. L. I. R. R. Co., 71 N. Y. 380. 

Greenleaf v. B. F. & 0. I. R. Co., 141 1ST. Y. 90S. 

Sheridan v. Cardwell, 141 A. L>. 854; 126 N. Y. Supp. 7'81. 
Judd v. Chilson, 177 A. D. 121; 163 N. Y. Supp. 695. 
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The Commissioners of the Land Office may lease for a term, 
not exceeding one year, State lands not appropriated to any 
immediate use and may grant title to lands by letters patent. The 
Commissioners of the Land Office may grant : 

1. Unappropriated State lands: 

{Section 30, Public Lands Law.) 

(a) State lands belonging to the common school fund; 

(b) All escheated lands (see also § 60, P. L. L.) ; 

(c) Lands conveyed to the State for the benefit of the canal 
fund ; 

(d) Lands purchased by the State on foreclosure of mort- 
gages given on loan of United States deposit funds or loan of 
money for the State ; 

(e) State lands lying within the limits of a city or village 
not devoted to a public use ; 

(f) All other lands belonging to the state not directed by 
law to be kept for or applied to any specific purpose, except 
lands under water and salt springs lands. 

2. Abandoned canal land's. 

{Section 50, Public Lands Law.) 

3. Lands under water. 

{Section 75, Public Lands Law.) 
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CHAPTER V. 

Present Holdings. 

First. Generally. 

Second. Exceptions and Reservations. 

A. Highways. 

B. Navigable Streams. 

Third. By Possession — Adverse. 

Fourth. By Accretion. 

Fifth. Summary. 

Sixth. State, Municipal and Private Rights. 

First. Generally. 

Comparatively little of the land to which the People of the 
State of New York took title on the 9th day of July 1776, is 
still vested in the People of this State. It has mostly been granted, 
excepting that much land under navigable waters remains un- 
granted. 

The State has, however, re-acquired title to millions of acres 
of land previously granted by the Commissioners of the Land 
Office or others having authority so to do, or held under grants 
made prior to the organization of the State government. 

Whether a certain tract or parcel of land has been granted 
by the State generally involves the construction of the description 
contained in the particular grant under which the land is claimed. 
The question also arises as to whether a fee title to the entire 
tract described was granted, or whether the fee to a portion thereof 
was excepted or an easement reserved as to part. 

Second. Exceptions and Reservations. 

Attention is directed to Chapter 67 of the Laws of 1786 under 
which many of the early grants of large tracts of land were made. 
This act provided in general as follows: 

(a) That the Surveyor General should survey the out- 
lines of all waste and unappropriated lands or lay down on 
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a map any tract of land for sale without surveying the 
outlines ; 

(b) That said lands should be subdivided into townships 
containing as nearly as may be 64,000 acres and as nearly 
in squares as local circumstances will permit; 

(c) That each township shall be subdivided into lots as 
nearly square as may be, each lot to contain 640 acres or as 
nearly so as may be; 

(d) One copy of the map shall be filed in the office of 
the Secretary of State and the original in the office of the 
Surveyor General; 

(e) The Surveyor General is directed to give notice by 
advertisement that said lands would be sold at public vendue 
to the highest bidder on a stated day; 

(f) That every such sale shall be “with a reservation of 
five acres of every hundred acres so sold, for highways” ; 

(g) That in every township so laid out the Surveyor 
General shall mark one lot on the map as follows : — 

“Gospel and Schools” and one 
“For Promoting Literature” 

which lots shall be near the center of every township and 
which shall not be sold; 

(h) That the Commissioners of the Land Office may grant 
lands under navigable rivers ; 

(i) That all letters patent “shall contain an exception and 
reservation to the People of this State of all gold and silver 
mines and shall vest the lands in fee simple.” 

The act contained numerous special provisions which might 
affect titles in certain localities. 

It is to be noted in particular that: — 

All letters patent “shall vest the land in fee simple.” 

All letters patent shall contain “an exception and reser- 
vation of all gold and silver mines.” 

All sales shall be “with a reservation of five acres of 
every hundred acres so sold, for highways.” 
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A. Highways.* 

The question as to whether the State excepted a fee or reserved 
an easement of 5 acres of every 100 acres described does not 
seem to have been definitely decided by the courts. It is one of 
great importance in localities which have not been improved. 

An opinion by Attorney General Merton E. Lewis, dated July 
29, 1918, is to the effect that the State did not except a fee but 
reserved an easement only for highway purposes ; that under such 
a reservation the state might today lay out highways in certain 
instances without liability, and that the State in re-acquiring such 
lands need not pay for lands embraced within existing or com- 
templated highways . 1 

B. Navigable Streams.^ 

A grant by the State in 1793 involving title to a portion of 
the lands under the Oswego Eiver was construed by the Court of 
Appeals in Fulton Light, Heat & Power Co. v. State (200 N. Y. 
400). It was held that the State did not own the portion of the 
bed of the Oswego River, title to which was in question; that it 
was granted in 1793 by letters patent; that the description con- 
tained in such letters embraced a portion of the river; that not- 
withstanding such ownership the public right of passage and 
transportation existed; that the river was not exclusively owned 
by the riparian owner, on the theory that to be so owned it must 
in fact be too small to be navigable. 

This decision and the cases therein referred to and the prin- 
ciples therein set forth may be of great assistance where a question 
arises as to the ownership of a particular piece of land now or 
formerly under water. The distinction between tidal, navigable 
and non-navigable streams is fully considered; also the English 
common law rule applicable thereto and the effect thereof in this 
country. Although title was held to be not in the State, the 



* See Weed’s Practical Real Estate Law, p. 1018. 

1, The opinion of the Attorney ^General may be found in full — see 
“Appendix I.” 

But see Matter of Com. of Public Works, 135 A. D. 561, 73 ; 120 N. Y. 
Supp. 030. 

t See Weed’s Practical Real Estate Law, p. 1222.. 
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right of the State to make improvements in the river channel for 
the purpose of facilitating transportation was conceded. The 
distinction between title and such right should always be carefully 
drawn. This right of the public to use streams for purposes of 
travel involves a question of fact to be determined by the size 
and availability of the stream for navigation purposes and should 
never be confused with the title or ownership of the underlying 
soil. 

The ownership of lauds now or formerly under the bed of the 
Onondaga Creek which flows through the city of Syracuse has 
been considered at different times. Grants of lands have not 
generally included same, although a portion thereof has been 
granted. The course of the stream has been changed in part — a 
new channel has been made and the old channel filled. Buildings 
have been erected and streets have been laid out where once this 
creek flowed, without any grant from the State. In the early 
part of 1919 the Attorney General caused an examination to be 
made with reference thereto. There is on file in the office of the 
Attorney General a rather exhaustive report covering portions 
of the Onondaga Greek. The conclusion is reached that certain 
portions of the creek have not been included in any grant made 
by the State and are still owned by the State. It appears that the 
creek has been navigated from time to time. 

Third. Possession — Adverse.* 

The scope of this work will not permit of a reference to a 
large number of decisions which have fixed title to separate tracts 
or parcels of land. All of the present holdings of the State have 
not been adjudicated. State officials have not at all times pre- 
vented the occupation of State lands by individuals. Individual 
occupation is not always conclusive that the State does not own 
the lands so occupied. As the State has entered upon great public 
improvements differences have arisen between the State officials 
and occupants of lands required for such improvements, as to the 



* See Chaps. VIII, Third, and XXVI, Seventh, B. ; also 
Note, N. Y. Ct. of App., Bender Anno. Ed., Bk. 31, p. 550. 
Weed’s Practical Real Estate Law, p. 53. 

Wood on Limitations (4th Ed.), pp. 7, 12, 18. 
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ownership of same and as to the respective rights in and to same. 

Kecent statutes have made it incumbent on these officials to 
recover possession of ungranted lands and many persons are re- 
alizing that they do not own land which they have been occupying 
or vacant land which they assumed they owned. Prospective 
purchasers are more cautious about accepting deeds without any 
examination of title or after making only a cursory search in a 
county clerk’s office. It is rather the exception than the rule to 
find letters patent recorded in county clerks’ or registers’ offices. 
These are recorded in the office of the Secretary of State. Other 
records of vital importance may be found in the office of the State 
Engineer and Surveyor and the State Comptroller. 

Although a continuous possession of lands under certain cir- 
cumstances for twenty years may give a right to possession, in the 
future for all time as against all but the possessor, this is not 
true as against the State. Section 362 of the Code of Civil Pro- 
cedure (now section 31 of the Civil Practice Act), reads 'as follows : 

“Sec. 362. When the people will not sue. 

The people of the state will not sue a person for or with 
respect to real property, or the issues or profits thereof, by 
reason of the right or title of the people to the same, unless 
either, 

1. The cause of action accrued within forty years before 
the action is commenced; or, 

2. The people, or those from whom they claim, have re- 
ceived the rents and profits of the real property, or of some 
part thereof, within the same period of time.” 

Early in the State’s history the Legislature passed statutes limit- 
ing the bringing of actions on account of the occupation of State 
land. Chap. 43 of the Laws of 1788 and C'hap. 183 of the Laws 
of 1801 contained such limitations. These acts purported to 
transfer title to an occupant under certain circumstances after 40 
years’ occupation. Franchises were excepted from their operation. 
They were later repealed. The present law has been in effect in 
substantially the same form since 1828. Between that year and 
1848 the period of limitation was 20 years. The period was 
extended to 40 years by Section 75 of the Code of Procedure. 
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The present code section and the earlier acts mentioned have 
commanded the attention of the courts, which have generally been 
loath to hold that mere lapse of time will furnish a defence to an 
encroachment on State owned land. One of the later decisions 
which reviews some of the earlier cases involving the question is 
Eulton Light, Heat & Power C'o. v. State (200 N. Y. 400). Judge 
Gray expressed the view that the title of the claimants as against 
the State was as well supported by the adverse character of the 
possession as hy the record title. Chief Judge Cullen and Judge 
Bartlett were of the opinion “that, as against the state, no title 
to the river could be obtained through private use or occupancy, 
whether adverse or by permission, however long continued, or by 
prescriptive right.” 2 

Whether an individual with a long continued possession of 
ungranted lands secures the right as against the State by adverse 
possession to continue in occupation was considered by the Court 
of Appeals in People v. Arnold (4 N. Y. 508), and People v. 
Trinity Church (22 N. Y. 44). 

The Court of Appeals in 1875 reviewed the authorities upon 
the subject of prescriptive rights as against the State in Burbank 
v. Pay (65 N. Y. 57). It was pointed out that the theory of 
prescription depends upon a supposed grant and that no grant can 
be presumed where it would be unlawful or contrary to law ; that 
where an express grant cannot be allowed, a prescriptive right 
cannot be created ; that if this theory should not be followed, the 
State might be deprived of valuable property and important rights 
through the fraud, carelessness or inaction of public officials; 
that no individual can make a valid encroachment upon the public 
rights ; that an individual cannot enclose public lands and gain 
title to it by long continued adverse usage and possession. 

The theory that prescription depends upon a supposed grant and 
that no grant can be presumed — therefore no title can be created 
by prescription — where a grant would be unlawful or contrary 
to law, was also expressed in Slingerland v. I. C. Co. (169 
N. Y. 60, 72). 

In Matter of City of New York (217 N. Y. 1) at page 13, 
may be found the conclusion: “If the city had the power 

2. See Miller v. (State, 223 N. X. 60-0. 




